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MARKET TREND: Despite Tax Court approval, the IRS continues to oppose 
the use of formula gift clauses when making gifts of difficult-to-value 
assets.  
 
SYNOPSIS: Defined value clauses are used to limit the gift tax value of 
hard-to-value assets to a fixed dollar amount, so that a subsequent 
valuation adjustment does not affect the value of the taxable gift (or the 
donor’s potential gift tax exposure). In particular, these clauses can assist 
closely-held business owners who want to implement lifetime succession 
planning but need to protect themselves from unanticipated gift tax 
liabilities that may overly burden them and/or their businesses. Several 
court decisions have upheld the use of defined value clauses, including the 
recent Tax Court decision in Wandry v. Commissioner, which involved a 
formula gift clause. The IRS, however, has repeatedly challenged defined 
value clauses, and, consistent with this position, has issued an Action on 
Decision indicating that it will not follow Wandry when disposing of 
similar cases involving other taxpayers.  
 
TAKE AWAY: Given the Action on Decision in Wandry, it appears very 
likely that the IRS will continue to challenge formula transfer clauses. 
Clients using formula transfer clauses, particularly to supplement year-
end transfers that are pending final valuations, should ensure adequate 
disclosure of the transfers on their gift tax returns in order to trigger the 
gift tax statute of limitations and be prepared for the risk of heightened 
scrutiny.  
 
 

 

As discussed in Bulletin 12-34, clients and advisors have sought to use defined value clauses to 

make gifts of difficult-to-value assets, like closely-held business interests (“DTV assets”), 

while minimizing the concern of later, unexpected gift tax liabilities based on subsequent 

valuation adjustments. Currently, clients rushing to complete year-end planning with DTV 

assets are using these clauses to address concerns over obtaining time-pressed valuation 

reports. Unfortunately, the IRS has indicated that it will not follow the recent Tax Court 

decision in Wandry v. Commissioner, which upheld the use of a simple formula gift clause in 

a case involving gifts of interests in a family-owned entity.  

 



Importance of Wandry 

 

Wandry upheld the use of a simplified form of a defined value clause, which seeks to limit a 

gift to a fixed set of rights or assets, as specified by a number of units or percentage of 

ownership that will equal a defined dollar amount. Generally, defined value clauses fall into 

two categories: 

• Formula Allocation Clauses. A “formula allocation clause” typically allocates the 

value of a specific asset among various taxable and non-taxable transferees (e.g., 

charities, spouses, marital deduction trusts, etc.).  

Example: Client transfers 100 Family LLC units as follows: (1) Such number of 

Family LLC units having a value of $5,000,000 to a dynasty trust and (2) the 

balance of Family LLC units to a public charity. If upon the gift tax value of the 

Family LLC as finally is subsequently adjusted up, the trust delivers to the charity 

the number of Family LLC units in excess of $5,000,000. 

The client above has made a completed gift of all 100 units, such that a valuation increase only 

results in an adjusted allocation of the units among the classes of donees; nothing is allocated 

to the client. While several cases have upheld the use of formula allocation clauses, 

administrative complexities and the perceived need for a charitable component made formula 

allocation clauses unappealing to some clients and somewhat difficult to implement. 

• Formula Transfer Clauses. Whereas prior cases involved formula allocation clauses, 

the Wandry case upheld the use of a simpler “formula transfer clause,” which limits 

the property transferred to a recipient to a fixed dollar amount.  

Example: Client transfers to a dynasty trust a factional share of the units in Family LLC, 

determined based on the following fraction: 

$5,000,000 / value of units as finally determined for federal gift tax purposes. 

Any valuation adjustment to the underlying property would not change this dollar 

amount, but would result in an adjustment of the allocation of units among 

the donee and the client (not another class of donees, as with the formula allocation 

clause). The effect is to minimize the client’s gift tax exposure risk in determining the 

percentage of property that represents the fixed dollar amount. 

The simpler-to-implement formula transfer clause, as upheld in Wandry, could avoid the 

unexpected gift and GST tax exposure associated with the potential re-valuation of gifts of 

DTV assets, thus encouraging more clients with DTV assets to implement recommended 

lifetime estate and business succession planning. 

Impact of IRS Non-Acquiescence 

 

In keeping with its long-standing opposition to defined value clauses generally, the IRS issued 

an Action on Decision (“AOD”) stating that the IRS does not agree with the holding in 

Wandry and generally will not follow the decision in disposing of cases involving other 

taxpayers.  



 

Specifically, the IRS non-acquiesced to the Wandry court’s holding that, based on the 

applicable formula transfer clause (which fixed the dollar amount of the gift to $1,099,000) 

and the subsequent revaluation of the transferred interests, taxpayers had made a completed 

transfer of only 1.98% of the membership interest in the taxpayer’s family entity, as opposed 

to the 2.39% reported in the gift tax returns. The IRS believes the final determination of value 

for federal gift tax purposes is a contingency beyond the taxpayers' control. Thus, on the date 

of the gift, the taxpayers relinquished all dominion and control over the 2.39%. The fact that 

the contingency occurred, which entitled the taxpayers to a return of a portion of the interests, 

did not change the facts of the gift. 

The AOD distinguishes the case of Est. of Petter v. Commissioner2, which involved a gift made 

to a trust and a charity based on a formula allocation clause. The IRS notes, that, in Petter, 

there was no possibility that the transferred property would return to the donor (e.g., no 

membership interests would be re-allocated to the donor based on application of the formula), 

and thus, the court had no need to consider the extent to which the gift was complete.  

 

Note that, unlike a Treasury Regulation or a Revenue Ruling, an AOD is not an affirmative 

statement of an IRS position and is not intended to serve as public guidance and 

may not be cited as precedent. As internal guidance to IRS personnel, however, it 

significantly increases the risk of scrutiny for cases involving formula transfer clauses similar 

to Wandry.  

TAKE-AWAYS 

• Formula transfer clauses are designed to offer protection from 
subsequent gift tax exposure for clients making gifts or sales of DTV 
assets. They are simpler than formula allocation clauses and do not 
require the complexity of multiple donees or the involvement of a 
charitable donee.  
   

• Given the AOD in Wandry, however, it appears very likely that the IRS 
will continue to challenge formula transfer clauses. Clients using 
formula transfer clauses, particularly to supplement year-end transfers 
that are pending final valuations, should ensure adequate disclosure of 
the transfers on their gift tax returns in order to trigger the gift tax 
statute of limitations and be prepared for the risk of heightened 
scrutiny.  
   

• Also, clients transferring illiquid assets may want to acquire life 
insurance to provide added liquidity to their estates, since it is not 
certain when a review of reported valuations and the sufficiency of a 
return’s adequate disclosure will occur (during life or at death). 

For more information about the topic discussed in this Washington Report, 
please contact Albert Gibbons at algibbons@algibbons.com 

NOTES: 
1McCord v. Commissioner, 461 F.3d 614 (5th Cir. 2006); Est. of Christiansen v. Commissioner, 586 F.3d 1061 (8th Cir. 2009); 

Est. of Petter v. Commissioner, 653 F.3d 1012 (9th Cir. 2011); Hendrix v. Commissioner, T.C. Memo 2011-133. 

2Petter, supra note 1. 



 

In order to comply with requirements imposed by the IRS which may apply 
to the Washington Report as distributed or as re-circulated by our members, 
please be advised of the following: 
 
THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, 
AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF AVOIDING 
ANY PENALTY THAT MAY BE IMPOSED BY THE INTERNAL REVENUE 
SERVICE. 

In the event that this Washington Report is also considered to be a 
“marketed opinion” within the meaning of the IRS guidance, then, as 
required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS 
OR MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY 
THE WRITTEN ADVICE, AND, BASED ON THE PARTICULAR 
CIRCUMSTANCES, YOU SHOULD SEEK ADVICE FROM AN INDEPENDENT 
TAX ADVISOR.   
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